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 Economic Loss Rule Parties May Now be Sued in Tort  

for Breaches of Contract 

 

By Grasford W. Smith  

 

This article was published in the Daily Business Review on March 15, 2013. 

The Florida Supreme Court first adopted the “economic loss rule” in 1987 in the case 

Florida Power & Light Co v. Westinghouse Elec. Corp.  Simply put, the economic loss rule was 

created to prohibit tort actions in instances where the only damages suffered are economic losses.  

The policy behind this rule is to prevent courts from imposing tort law principles when parties 

have already negotiated their own economic risks.   

Although this doctrine originated in the products liability context, the economic loss rule 

expanded over time to bar legal claims in two basic situations: (1) when parties are in contractual 

privity and one party seeks to recover damages in tort for matters arising out of the contract 

(“contractual privity form”), and (2) when the defendant is a manufacturer or distributor of a 

defective product which damages itself but does not cause personal injury or damage to any 

other property (“products liability form”).  As the economic loss rule evolved and expanded to 

bar various legal claims, so did the exceptions to the rule, such as cases involving professional 

malpractice, fraudulent inducement, negligent misrepresentation, and causes of action based on 

violation of a statute.  Even some of the exceptions developed exceptions.  For example, Florida 

courts have held that a fraudulent inducement claim is not barred by the economic loss rule even 

when there is a contract between the parties, except when the statements or misrepresentations 

made to induce an individual to enter into a contract are later contained within the terms of the 

actual contract.  
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As the Florida Supreme Court itself has acknowledged in published opinions, its opinions 

on the scope of the economic loss rule have not always been clear, which has led to criticism and 

commentary from practitioners and academics alike.  Moreover, the Florida Supreme Court has 

been increasingly concerned over the years that trial and appellate courts have applied the 

economic loss rule to bar legal claims in circumstances beyond the “principled origins” of the 

rule.   

The Florida Supreme Court attempted to cure these problems once and for all with its 

recent pronouncement in Tiara Condominium Association, Inc. v. Marsh & McLennan Co., Inc.  

In this opinion, published on March 7, 2013, the Florida Supreme Court reversed its prior 

precedent and completely eliminated the contractual privity form of the economic loss rule and 

expressly limited the economic loss rule to products liability cases.  Consequently, the economic 

loss rule will no longer bar tort claims when one party seeks to recover damages in tort for 

matters arising out of a contract.   

The potential implications of this ruling are quite significant for the business community.  

Without the economic loss rule, parties to a contract may no longer be secure that their liability 

for alleged wrongdoing is limited to the terms of the contract.  Instead, those entering into 

contracts will have to face the real possibility that they may be sued for negligence, fraud or 

other tort claims for alleged wrongdoings that are related to their contractual breach and even 

face the prospect of punitive damages when their liability was previously limited by the terms of 

a contract. 

Justice Canady, in his dissenting opinion in Tiara Condominium, worries that with this 

new ruling every breach of contract claim will be accompanied by a tort claim and that contract 
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law will “drown in a sea of tort.”  Justice Pariente does not share these concerns.  In fact, in her 

concurrence with the majority, she notes that in cases involving contractual privity, “basic 

contract law principles” will still require that a party demonstrate all the required elements of a 

tort claim and that the tort is independent from the breach of contract claim if the tort is to 

survive. 

Whether this recent opinion truly settles this issue or whether it has made a fairly 

complicated body of law even more complicated will likely be debated by business litigators and 

academics for years to come.  Without a doubt, future cases will need to address how to apply 

the “basic contract law principles” referred to by Justice Pariente to the facts of complicated 

cases.  However, one thing is for certain – the economic loss rule no longer applies outside of 

products liability cases, for better or for worse.          


